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 ()Igiea Lanza di Scalea 
In every age of human civilization, since the 
beginning of the most ancient social 
formations, the penalty has always been as an 
indispensable instrument of social control. It 
has always existed and, albeit with different 
ends and different means, it has always been 
necessary for the social wellness. The 
function of the penalty has undergone 
important changes over time, embodying a 
dual major social function that I am exposing 
here to follow with a simple example: 
When a child at school behaves badly, it can 
happen that the teacher puts him in 
punishment. This punishment has a double 
effect: 
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- punish the child by teaching him the 
existence of the equation “infraction = 
punishment”. In this case, it will be the 
punishment itself to teach the child the “good 
manners” through the shame to be punished 
in front of the class and also the written note 
to the parents; 
- teach to all the children the value of the 
equation “infraction = punishment”, in order to 
prevent the class from breaking the rules.  
In the first case, we speak of “special 
deterrence”, aimed at preventing the child 
from committing a second act contrary to good 
education, while in the second case we speak 
of “general deterrence”, directed to “educate” 
the community as a whole. The class, seeing 
that the child who has performed acts contrary 
to good manners, will be punished, will learn 
the educational value of the punishment.  
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Brief introduction on the evolution of the 
philosophy of penalty in Italy 
In the ancient world and in the traditional 
cultures the explanation of the criminal 
behavior recalled the concept of sin and 
moral defect, so that the punishment 
assumed especially the function of spiritual 
expiation, and it was carried out publicly in 
order to intimidate the consociated and gratify 
God.  
This was the first postulation of the 
philosophy of penalty with an emendative 
function, since it was directed towards the 
moral redemption and the spiritual repentance 
of the offender. In the middle ages period up 
to the pre-Enlightenment forwarded, in 
Europe, the penalty was based mostly on a 
vindictive function.  
The physical suffering of the offender founded 
the pivotal principle of punishment, which was 
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implemented with harsh torture extended over 
time and with public formula to intimidate the 
social body, so  
that society could learn the equation “crime = 
punishment”1.  
The penalty was imposed and calibrated due 
not only to the seriousness of the crime but 
also to the social status of the culprit2.  
                                                           
1 The pain of dismemberment, the punishment of the chariot, the 
punishment of the boiling oil, the public torture such as 
mutilation of the body ect., before applying the death penalty, 
ect. The punitive system was characterized by being arbitrary, 
since the punishments were decided mostly on the basis of the 
discretionary power of the Judges.   
2 “Damien had been convicted, on March 2, 1757, to make 
public confession of parricide in front of the main door of the 
Church in Paris. When he reaches the gallows, he has to be 
lifted up, tattered to the breasts, arms, thighs and legs, the right 
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The philosophy of punishment will change 
radically with the advent of the Enlightenment 
era and throughout the old continent scholars 
such as Cesare Beccaria and John Howard 
became promoters of a Copernican revolution 
of the philosophy of the punishment. The new 
principles of enlightenment are: 
- The principle of the humanization of 
punishment: the penalty will be inflicted 
                                                                                                                                        
hand with which he has committed the parricide must be burned 
and the body at the points where it is tattered, will be re-joined 
with molten lead, boiling oil, boiling pitch, wax and sulfur fused 
together. Later, his body will be pulled and dismembered by four 
horses and his limbs finally, will be consumed by fire, and when 
reduced to ashes will be thrown to the winds”, taken from the 
original documents of the trial against Robert-Francois Damiens, 
in “Discipline and punish”, Michel Foucault, Einaudi, Turin, 
1975, pg. 1.  
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according to justice, in proportion to the crime 
committed and no longer according to the 
free, discretionary choice of judges. 
- The principle of punishment as a means of 
prevention and social security and not only as 
a public spectacle, deterrent for its cruelty. 
- The abolition of the death penalty and all 
forms of phisical torture. 
Even if before the XV century, already 
doctrines of criminal law were created and 
spread around the world through the Islamic 
Four Major School of Thought1, regarding the 
                                                           
1 Despite the Italian criminal law has been strongly influenced by 
the Roman law, it is not excluded that certain principles or 
certain legal categories may derive from Sharia or that Sharia 
itself may have influenced the legal re-elaboration of the 
principles of Roman Law relating to the mature phase of 
development (Justinian period). The strong Arab domination first 
involving Sicily (Italy) and Spain, could have divulged certain 
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principles of the Sharia even outside the areas strictly 
concerned. Indeed, John Makdisi traces the origin of the 
common law by underlining all the principles that could have 
been borrowed by Islam in order to propose that the origins of 
the common law may be found in Islamic law (through contact 
between England and Sicily, strongly influenced by Islam). “The 
Islamic Origins of the Common Law”, Makdisi, John A., June 
1999, North Carolina Law Review 77 (5): 1635–1739). 
According to the opinion of some others scholars, even some 
European civil-law mechanisms seem to be borrowed from the 
Shari’a Law. As the Islamic hawala seem to be the basis of the 
“guarantee” of the Italian civil law and even of the French and 
Spanish civil laws (Gamal Moursi Badr, “Islamic Law: Its Relation 
to Other Legal Systems”, in The American Journal of 
Comparative Law, vol. 26, 2, Salt Lake City, Utah, 1977, 
pp. 187–198). According to my opinion, it is sure that the link 
between the Arab domination and the Normans is full of interest. 
Sweden researchers in 2017 discovered Allah’s and Alì’s name 
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embroidered into ancient Viking burial clothes dates back to the 
10th century, moreover they found a finger ring made of silver 
and amethyst with the Arabic Kufic inscription “AL_LLH”, which 
has been interpreted as meaning of “for/to (the approval) of 
Allah” (“Were Vikings Muslim? New researche finds “Allah” 
woven into burial clothes”, in Metro.co.uk, Oct. 2017). In 
addition, it is supposed that Federico II, until 1201 (when his 
father come back to Sicily) has been educated by three person 
and between them there was an Iman, unfortunately unknown to 
history. The strong influence is demonstrated by the frequent 
contact between the Norman Emperors and the Muslims: it is 
also well known that Federico II asked to philosopher Ibn Sab’in 
to respond to 5 questions formulated by himself. This 
documents (Kitab siqiliyyat Ibn Sab’in alayhi al-rahma fi mabahit 
al-nasf wa al-agwiba an al-aswila, (1237-1242), written in 
arabic, mostly vocalized, today is available in the Bodlein library 
in Oxford. Not least, another scientific discovery concerns 
Federico’s II burial clothes: he was find inhomed with the golden 
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Italian criminal law and the philosophy of 
punishment, Cesare Beccaria has been a 
fundamental link because he laid down the 
foundations of the contemporary italian 
criminal law.  
His work “crimes and penalties” (1764) 
contains some of the cardinal principles of the 
current criminal system, among which: 
- the right to punish – “Only laws can decree 
penalties on crimes and this authority can not 
reside with the legislator”. The principle of 
legality, according to which no one can be 
punished for a fact that is not expressly 
foreseen as a crime by the law, nor with 
penalties that are not established by it1. This 
principle was altready known in the Islamic 
                                                                                                                                        
globe, the sword, silk socks and a dress close to a Dalmatic 
ones with gold Kufic inscription on it. 
1 Right to punish and consequences, chapters 2-3, pg. 8 and ss.  
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society through the Quranic Verse 17:15 
declaring that God does not punish a people 
without warning, identified here specifically 
with His sending a Messenger, its mentioned 
elsewhere (26:208; 28:59) and also 6:131, 
which states that God would never destroy 
town for their wrongdoing while their people 
were heedless, meaning before a Messenger 
had made them aware of their wrongdoing 
and its destructive consequences.  
-Knowledge of the laws by the society- “The 
greater the number of those who will 
understand and will have in their hands the 
sacred code of laws, the less frequent will be 
the crimes”. The principle of the culture of 
codification1.  
Actually in the Islamic System (despite the 
differences with the European current punitive 
                                                           
1 Interpretation of the laws, chapter 4, pg. 12 and ss. 
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model), codification was born with the advent 
of Islam itself. Inasmuch as the Qur’an and 
the Sunna codify the main crimes that 
endanger the social basement, in front of a 
legal problem, if no reference is found in the 
H. Qur’an, recourse will be made to the 
Sunna. If the Sunna will not provide any 
reasonable injunction, other sources will be 
taken into consideration. So that, according to 
Mohamed Al Awabdeh1, “the provisions of 
Sunna are imperative and binding because 
they have been declared to be so in the Holy 
Koran” (H. Qur’an, 4:59; 59:7).  
- The proportion between crimes and 
penalties – “Not only is the common interest 
that crimes are not committed, but that they 
                                                           
1 “History and prospect of Islamic Criminal Law with respect to 
the Human Rights”, by Mohamed Al Awabdeh, PhD in Law, 
University of Berlin, 2005, pg. 70. 
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are more rare in proportion to the harm they 
cause to society”1 The punishment must be 
certain, clear and proportionate to the evil 
committed2.  
- Rehabilitative purpose and deterrent 
function of the punishment – “From the simple 
consideration of the truths outlined above, it is 
evident that the purpose of penalties is not to 
torment and afflict men. The aim is to prevent 
the offender in doing new damage to its 
citizens and to remove others from making 
them equal”3.  
All these principles mentioned from Cesare 
Beccaria are flanked by the principle of 
                                                           
1 See the H. Qur’an, 5:33. 
2 Proportion between crimes and punishment, chapter 6, pg. 17 
and ss.  
3 How to prevent the crimes, Chapter 4, pg. 107 and ss.  
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equality by virtue of which the penalty must 
be the same for the poor as for the rich, both 
for the aristocratic and for the non-aristocratic 
society1.  
The above principle, which is of substantial 
importance for every legal system, is one of 
the basic principle of Islam too and as it is 
well expressed in Sahih Bukhari: 
“Narrated by Aisha 
Usama approached the Prophet on behalf of 
a woman (who had committed theft). The 
Prophet said: The people before you 
destroyed because they use to inflict the legal 
                                                           
1 In current days, the principle of equality is one of the leitmotifs 
of the Italian criminal system, and its find his legal position 
within the Constitution of 1948, article 3, paragraph 1: “All 
citizens have equal social dignity and are equal before the law 
without distinction of sex, race, language, religion, political 
opinions and personal and social conditions”. 
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punishment on the poor and forgive the rich. 
By Him in Whose Hand my soul is if Fatima, 
the daughter of the Prophet did that, I would 
cut off her hand” (Book 81, 778).  
The same principle of equality returns many 
times to the collections of Sahih Muslim1, an-
Nasa’i2, and Abu Dawud3.  
In the second half of the nineteenth century, 
on the innovative wave of Darwinism and the 
positivism of Comte and Spencer, in Italy the 
Positive School of Criminal Law spreads, of 
which among the main scholars there are 
Marco Ezechia Lombroso (simply called 
Cesare Lombroso) with “The Delinquent Man” 
                                                           
1 Sahih Muslim, book 17, n. 4187-4190. 
2 Sunan an-Nasa’i, book 45, n. 26-27-82 and book 46, n. 22-
34. 
3 Abu Dawud, book 34, n. 4479-4501-4503. 
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(1876), Enrico Ferri with “criminal sociology” 
(1878), Raffaele Garofalo with “Criminology: 
study of the crime on its causes and on the 
means of repression” (1885).  
As we know, the Lombrosian theories on the 
criminal antropology have been invalidated, 
although partially taken from some modern 
perspective linked to new investigative 
techniques1, the positive school, has de-
focused attention from the crime by shifting it 
on the offender2, fully re-proposing the 
                                                           
1 Just to give an example, the Shangai Jiao Tong University in 
2016 has developded special algorithms of artificial intelligence, 
able to identify criminals by simply scanning the face.  
2 The Positive School was predominantly oriented to assert the 
social danger of the offender, directed to criminality almost 
inevitably due to anthropological, psychic and social defect 
(principle of “psychological / anthropological determinism”).  
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treatment problem of the subject in restriction 
of personal freedom1. Today, the current 
Italian criminal code is the result of many 
influences of the past and it has absorbed 
both the principles of the classical school 
(enlightenment era) and some principles of 
the positive school (post enlightenment era)2. 
 
                                                           
1 The penalty does not have an emendative-retributive purpose 
(classical school) but a defensive-curative one.  
2 According to my opinion, I quote, for example, article 133 of 
the italian criminal code, which sets out the guidelines for the 
evaluation of the sentence. The judge, through a series of 
elements, must take into account the nature and seriousness of 
the crime (classical school) and the criminal capacity (social 
danger) of the offender (positive school). 
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The Re-education philosophy of 
punishment according to the current italian 
criminal law 
 
Regarding the philosophy of punishment as 
what it concerns the current italian criminal 
system, the penalty concept is a “mixtum 
compositum” reflecting different functions that 
can act in concert: intimidating the social 
body, recovering the offender, satisfying the 
need for justice, etc. The “re-education” 
concept has imposed itself in the criminal 
thought of the twentieth century, inspiring the 
re-socializing logic of the offender and, 
mentioned in the article 27, 3 co. of the 
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Constitution1, is the only “function” to have 
obtained a legal, formal recognition.  
If in 1948 with the new Italian Costitution Law, 
a re-educational tendency was recognized in 
the philosophy of punishment, the re-
education concept will become a pillar of the 
new Prisons legislation of 1975, Law 354/75.  
With Law 354/752 and Presidential Decree 
April 29, 1976 n. 431 (Approval of the 
implementing regulation), the Italian legislator 
enhanced the following principles: 
1. Constitutional principles;  
                                                           
1 “The penalties can not consist in treatments contrary to the 
sense of humanity and must aim at the rehabilitation of the 
condemned” (Art. 27, 3 co. Cost). 
2 For simplicity of exposition I will define L. 354/75 with the 
acronym “PL” (Penitentiary Law). 
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2. minimum rules for the treatment of 
prisoners (UN, Resolution 30 August 1955);  
3. international principles concerning the 
protection of human rights1. 
The P.L. introduces a treatment concept 
entirely focused on the offender and on the 
objective possibilities of social recovery of the 
same.  
The legislator with L. 354/75 pursues the 
primary objective of offering concrete 
possibilities in order to change the criminal 
behavior. The new law strongly emphasizes 
the role of the special deterrence concept: 
while the general deterrence should be 
pursued especially through the inderogability 
of the law itself (crime = punishment), the 
special deterrence focuses on the offender, in 
                                                           
1 “Prisons in the XXI century”, Igiea Lanza di Scalea, 
editor@glocaluniversitynetwork.eu, Rome, Italy, 2011. 
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order to punish him with a detention that is –at 
the same time- useful to defeat the recurrence 
(and therefore a punishment that is 
“rehabilitative-re-educative”)1. 
In this sense, the main elements of innovation 
(ex P.L. et seq.) concern the individualisation 
of the treatment and the possibility of 
modifying the execution of the criminal 
conviction through the gradual transition from 
the intramoenia (from the jail) to the 
extramoenia (outside the jail) reality through 
                                                           
1 “The penitentiary social pedagogy”, Igiea Lanza di Scalea, in 
Francesco Bruno, Igiea Lanza di Scalea, Pensa Multimedia, 
Lecce, Italia, 2009. 
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the use alternative measures to detention 
(probation system)1.  
In relation to the re-education is the scientific 
observation of the personality (Article 13 P.L.) 
which, placing itself along a temporal 
continuum, accompanies the detainee from 
the first entry into the institute to the end of the 
criminal detention circuit. The scientific 
observation, already reccomended in the UN 
(UN Resolution 30 August 1955)2, in relation to 
                                                           
1 “Interventions for adults and minors subject to the restriction of 
personal freedom”, Francesco Bruno, Igiea Lanza di Scalea, 
Pensa Multimedia, Lecce, Italia, 2008. 
2 See UN rule n. 59 “To this end, the penitentiary regime must 
appeal to all curative, educational, moral, spiritual, etc., and all 
forms of assistance available to it, endeavoring to apply them in 
accordance with the needs of the individual treatment of 
delinquents”, Ris. UN 30 August 1955. 
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the “specific conditions of the subjects”1, aims 
to “detect the physiopsychic deficiencies and 
the other causes of social maladjustment”2, 
accompanying the detainee during his 
rehabilitation process.  
On the basis of this, the law ensures the 
punishment of the guilty and at the same time 
the “re-education” of the same: where the 
main goal of re-education consists in ensuring 
that once the criminal course is completed, the 
person does not commit any more crimes. 
The “scientific-diagnostic” observation3 allows 
the elaboration of a treatment intervention 
                                                           
1 Art. 1, L. 354/75. 
2 Art. 13, L. 354/75. 
3 In this sense, the relationship between observation and 
treatment, according to Canepa - Merlo, is comparable to the 
relationship between “diagnostic activity” and “therapeutic 
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prospectus for the reintegration of the offender 
into the society in the absence of relapse1, an 
objective made possible in the face of an 
accountability / reflection on the anti-juridical 
conduct put in place.  
In this way, “re-educational treatment” 
responds to a set of individualized measures2 
and interventions3 (especially education, work, 
religion, cultural, recreational and sports 
activities, and contacts with the outside world 
and relations with the family), aimed at 
“promoting a process of modification of 
                                                                                                                                        
intervention”, (Cfr., Canepa M., Merlo S., Manual of Penitentiary 
Law, Giuffrè, Milan, 2010). 
1 UN rule n.58, Ris. ONU 30 agosto 1955. 
2 Art. 13 L. 354/75. 
3 Art. 15 and ss. L. 354/75. 
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personal conditions and attitudes, as well as 
of family and social relationships which are an 
obstacle to a constructive social 
participation”1. 
The Executive Regulations (Presidential 
Decree 230/2000) has outlined the treatment 
purpose consisting in arousing in the prisoner 
a “reflection on the anti-juridical conduct, on 
the motivations and negative consequences of 
the act for the victim, the consequences of the 
crime, including compensation due to the 
offended person”2. 
Re-education in these terms is not “aimed only 
at reintegration of the condemned in society, 
but rather as an opportunity for the prisoner to 
assume responsibility for his criminal act and 
                                                           
1 Art. 1, 2 co., DPR 230/2000. 
2 Art. 27, 1 co., DPR 230/2000. 
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the effects produced on the victim and 
society”1.  
All the activities ruled in art. 13 P.L. “must 
respond to the particular needs of each 
person’s personality. The scientific 
observation of the personality wants to detect 
the physiopsychic deficiencies and the other 
causes of social maladjustment and it is 
predisposed towards the prisoners. The 
observation is performed at the beginning of 
the execution and continued during it. On the 
basis of the results of the observation, 
indications are given about the re-educational 
treatment to be carried out and the relative 
program is completed, which is integrated or 
                                                           
1 Circ. 25 novembre 2011, the Italian Ministry of Justice. 
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modified according to the needs that are 
expected during the execution (... )”1.  
So that, the response of the activities referred 
to in art. 13 P.L. flows into the c.d. summary 
document, containing “specific commitments 
and objectives, consciously assumed by the 
convicted person”2 which, when approved by 
the Supervisory Judiciary and undersigned by 
the prisoner (in the presence of the prison’s 
director), assumes the institutional role of the 
“treatment agreement”3.  
 
The re-educative treatment of the 
detainees according to the italian 
penitentiary Law 
                                                           
1 See rule 69 Res. UN 30 August 1955. 
2 Circ. 9 ottobre 2003 N. 3593/6043. 
3 Ibidem. 
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As we said before, the Italian penitentiary 
system provides some elements useful for the 
re-education of the convicted person, aimed at 
ensuring that, once the sentence is over, the 
person does not commit any more crimes. The 





4. recreational, cultural and sporting 
activities 
5. contacts with the outside world 
6. contacts with the family 
To better explain this point, it is necessary to 
observe the data on the population held in 
Italian prisons in order to offer a frame of 
reference.  
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Analyzing the data related to the prisoners, 
the profile of the “average prisoner” is a man1, 
italian (the foreigners reaches about 35%), 
about 35 years old, with an elementary school 
diploma and / or lower secondary school, 
father of 1- 3 children, guilty of crimes against 
property and / or against the drug law, 
definitively convicted for 3-8 years, with a 
residual penalty ranging from about 1 to 3 
years.  
That is, in a nutshell, a subject of low socio-
cultural level that has committed crimes 
mainly against property because it is not able, 
in a certain sense, to maintain autonomously 
                                                           
1 The total percentage of the women detainees since 1990 range 
between 5% and 10 %.  
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through legitimate ways of procuring the basic 
subsistence1. 
The educational programs and the working 
ones are the main focus of the re-educative 
treatment, both oriented to guarantee that the 
person can undertake his own legal way, once 
out of prison and once the sentence is over. 
The educational program is a right guaranteed 
to all by the Italian constitution (Art. 33-34) and 
allows (as regards the re-educational 
treatment), to follow the normal scholastic 
program and/or to follow professional courses 
(carpenter, ceramist, gardening, etc.) to the 
predisposition of a specific and targeted 
knowledge.  
                                                           
1 My analisys carried out on the statistics data available in the 
italian Ministry of Justice website, in www.giustizia.it (consulted 
in May, 2018). 
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Work, on the other hand, makes it possible to 
occupy free time in a profitable way, to 
improve a know-how, to receive a normal 
salary, but above all, from a psychological 
point of view, the working activities address 
the prisoners behavior to a process of 
adaptation to normal life1, once the penalty is 
over. 
In this sense, various researches have proved 
the link between the intra or extra moenia 
work activities (inside the prison and outside 
the prison according to some conditions ex 
art. 21 PL) and the attenuation of the relapse 
which, in fact, would decrease from about 70% 
to 20%. The statistical data should not be 
underestimated since it demonstrates the 
                                                           
1 Responsability, obligations, rights and duties deriving from 
being a worker: including the payment of the amount of 
detenction expences (food, lodging, equipment, ect).  
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strong crime-repellent value performed by the 
work in the treatment of the prisoners1.  
Religion is a fundamental pillar of the 
penitentiary treatment, it is conceives as 
personal and individual right. Religion 
accompanies the prisoner in his repetance 
and social recovery2. For the right to religious 
                                                           
1 Work is also mentioned in the Sudanese Act of Prisons, 
chapter thirteen, art. 37, 38, 39.  
2 According to the Sudanese Act of Prisons, Chepter eigteen, 
art. 48 “Release of prisoners who memorize the Holy Qura’an”, 
48.2 “with no prejudice to the generality of what’s previously 
mentioned, each prisoner who memorize three parts of the Holy 
Qura’an is entitled to reduce his sentence’s period by ten 
percent”.  
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equality, every different cult can be professed 
under specific request1.  
Recreational, cultural and sporting activities 
help to mark the time of the day in a creative 
way and include various courses: sewing, 
reading, creative writing, photography, 
gardening courses, sports competitions, 
football courses, ect2.  
                                                           
1 Also in the women prison in Omdurman (Sudan) close to the 
Mosque, according to what I saw, there is a Church that should 
be accessable to guarantee different cults, as it is requested in 
art. 33.9 of the Sudanese Act of Prisons.  
2 Chapter eleven of the Sudanese Act of Prisons rules the 
“educating prisoners”, art. 27.1,2,3,4 rules the “Educational 
system”, art. 28 the “establishing of libraries”, art. 30 the 
“sports and entertainment”, art. 31 “Arts”, art. 32 “literacy”, art. 
33 the “religious guidance”.  
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Last but not least, the contacts with the 
outside world and the family: made possible 
through the work of the volunteers and the 
various associations operating in prison, 
allows the prisoner not to lose contact with the 
external reality, remaining in a state of 
isolation, considered by scholars “a negative 
factor”, as well as contact with the family is a 
fundamental element to help the culprit in his 
social recovery.  
The philosophy behind wants to guarantee the 
retributive concept of the punishment, whose 
proportionality is guaranteed by the sentence 
of the Judge who enjoy a few discretion bound 
to certain legal paremeters1 and at the same 
time, to guarantee the re-educational concept 
of the culprit through an indiviadual treatment 
oriented to help the prisoner to his social 
                                                           
1 See art. 132-133 of the italian criminal Code. 
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recovery without lose the right to lead a 
dignified life, even if, inside the prison1.   
The main problems of the Italian 
penitentiary system 
From a sociological, psychological, and even 
educational point of view, I believe that the 
current Italian criminal system that resorts to 
prison as a punishment for crimes of greater 
social alarm (preserving financial penalties 
and/or labour penalties for minor crimes) is 
absolutely advanced, especially considering 
the re-educational system. The Penitentiary 
law sounds effective, clear, well balanced, well 
written and easy to understand because it 
                                                           
1 “Education of Adult subjected to the restriction of personal 
freedom”, Igiea Lanza di Scalea, in Francesco bruno, Igiea Lanza 
di Scalea, “Education of Adult. Information and democracy”, 
Pensa Multimedia Ed., Lecce, 2008. 
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balances the punitive needs of the State and 
at the same time re-educates the culprit, 
offering a “second chance”. Unfortunately, 
despite the completeness of this law, the 
Italian criminal system as many others too, 
suffers multiple problems and Italian prisons 
contain too many prisoners (inactive, 
unoccupied, often neglected, in bad hygienic 
conditions), to the point of having already 
received several sentences of condemnation 
from the ECHR1. 
In this article I would like to underline the point 
that the law alone is not enough to guarantee 
the rights of the detainees: if the philosophy of 
the penalty is aimed at re-education, this point 
must be pursued and the State has the 
responsibility to guarantee the treatment 
prescribed by law for the detainees.  
                                                           
1 ECHR: European Court of Human Rights. 
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This does not means that the prison is a 
“luxury hotel” as is often defined by the 
western media themselves, but it means that 
the conditions of livability and the treatment 
pillars must be guaranteed for everyone and, 
in the same way.  
Therefore, in the face of 200 prisons scattered 
on Italian national soil, the treatment must be 
the same and no difference based on the 
North, Center and South as it may happen: so 
it is the duty of the Ministry to guarantee 
equality in the distribution of resources1.  
                                                           
1 Undoubtedly the best result is obtained in the most served and 
most advanced prisons. Often these realities belong to the north 
Italy (Bollate-Milan; Le Vallette-Turin, ect) or to the small prison 
that host a few prisoners. In these advanced punitive realities, 
prisoners graduate, they learn a profession (carpentry, 
gardening) and they live the punishment according to the true 
optics of the re-educational meaning. Unfortunately, other less 
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Moreover, it would be highly recommended to 
modify the criminal system itself and above all, 
the sanctioning system so that the prisons can 
be the “extrema ratio” (as the law says) and 
not the Italian sanctioning pillar. 
Our Italian prisons are designed to 
accommodate a number of people equal to 
50.624 approx. units (regulatory capacity). The 
detainees present in 2013 exceeded 66.000 
units: of all, 23.985 were foreigners and 872 in 
a semi-liberty regime.  
In March 2018 the total fell to 58.200 units, of 
which 2.400 are women and about 20.000 
foreigners (900 are in the measure of semi-
liberty). In July 2018 the total was 58.506, of 
                                                                                                                                        
developded realities (which are clearly in the majority), offer 
different and less gratifying scenarios.  
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which 2.517 women and about 20.000 
foreigners1.  
On the total, prisoners definitively convicted 
amount to 39.020 units (12.382 are 
foreigners), while there are 9.163 defendants 
(3.314 foreigners), of whom 9.163 are awaiting 
first degree of Judment, 4.963 appellants, 
3.700 applicants, and 1,280 “mixed”2.  
The analysis of the statistical data shows a 
majority of subjects between 25-29 years of 
age, followed by the age group 30-34. They 
have an average of 1 and / or 2 children, with 
a low cultural level (secondary school degree).  
                                                           
1 Source Ministry of Justice, data updated on July 31, 2018. 
2 This category includes people accused of multiple crimes, 
without any final sentence. According to the italian criminal 
system, “nobody can be considered guilty until the last degree 
of sentence” (principle of presumption of innocence). 
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Analyzing the N total according to the 
committed crime, crimes against property 
prevail on the others, followed by crimes 
committed by the violation of the drugs law. 
On average, the penalty is between 3 and 5 
years (followed by sentences of 5-10 years) 
with a residual part between 1 month and 2 
years.  
The statistical data pertaining to the detained 
population outlines a clear picture: the 
“average” prisoner is between 25 and 40 years 
of age, is at the limit of functional literacy, is 
punished for crimes prevalently against 
property, is unemployed, father (or mother) of 
2 or more children.  
Moreover, if at the time of the penitentiary law 
reform (1975), the detained population was 
almost exclusively autochthonous, today there 
is an exponential growth of foreigners. 
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In relation to the elements of the treatment 
(Article 15 PL), with particular reference to 
work, the percentage of prisoners employed in 
any activity reaches 30% of the total. 
Regarding the participation in professional 
courses, while in 2011 the Ministery of Justice 
activated 279 courses for a total of 3.508 
detainess enrolled (1.168 foreigners),1 in 2017 
the number of professional courses activated 
decreases to 165 with 3.79% of total registered 
prisoners.  
In fact, the total number of courses appears 
lower than in the past but the statistical data 
must also be correlated to the total population 
held by 67 thousand units to 57 thousand in 
2017.  
                                                           
1 Prevailing interest in gardening and agriculture courses (635 
members), cooking and catering (503 members), IT (389 
members), electrical (319 subscribers). 
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However, compared to the total number of 
prisoners present in the projects and, 
considering the importance of training 
courses, the total of activities appears highly 
negligible1. 
Detainees waiting for the last degree of 
judment 
Italian prisons “welcome” a number of subjects 
disproportionate to what is expected from 
architectural, social, psychological, legal, 
national and international standards. The data 
on the total number of detainees present on 
national soil inevitably leads to a double order 
of questions: the quid et quomodo puniendi 
and the increase in foreign prisoners.  
In particular, the total number of persons 
deprived of personal liberty must be read in 
                                                           
1 My analisys on the statistics data available on the Ministry of 
Justice website, in www.giustizia.it (consulted in May, 2018). 
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reference to the juridical position: as we have 
seen previously, out of the Total units, only 
39.000 (+/-) are definitive convicted, while 
about 20 thousand are still waiting for the 
second and thirt degree of judment and so, 
according to our system, “presumably 
innocent” (see note 43, pg. 13) and especially 
they do not fall within the activities referred in 
Articles 13-15 PL.  
With sentence of 16 July 2009, Sulejmanovic 
case versus Italy (appeal No. 22635/03), the 
ECHR has ascertained the violation of Article 
3 of the Convention1 due to the high prison 
overcrowding.  
In this case, the applicant complained that he 
was “seriously injured in his physical and 
                                                           
1 “No one shall be subjected to torture or to inhuman or 
degrading treatment or punishment”, Art 3 of the European 
Convention on Human Rights. 
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mental integrity” because of the conditions of 
detention (with particular reference to the lack 
of personal spaces of a minimally viable 
entity).  
In this regard, the ECHR recalled that even 
“the Committee for the Prevention of Torture” 
(CTP) has set the minimum area desirable for 
a prison cell in 7 square meters per person 
and that excessive overpopulation of prison 
poses a problem in itself, from the point of 
view of article 3 of the European Convention 
on Human Rights (Sent Sulejmanovic v. Italy), 
so that, “the flagrant lack of personal space 
that the applicant has suffered is, in itself, 
constitutive of an inhuman or degrading 
treatment”1. 
 
                                                           
1 ECHR sentence of 16 July 2009, Sulejmanovic case v. Italy 
(appeal No. 22635/03). 
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Foreigners  
 
The second order of questions concerns the 
sharp increase of foreign detainees, currently 
representing more than 35% on the total. A 
simply review of the statistical data shows that 
the foreign prison population has undergone a 
considerable increase over the years, rising 
from 5.365 units out of 31.053 (15.13%) in 1991 
to 19.836 units (out of 59.523) in 2005 (33. 
23%) till today.  
Regarding the country of origin of the foreign 
prisoners, mostly are Moroccans, Romanians, 
Tunisians and Albanians.  
In particular, a large percentage of prisoners 
come from Arab-speaking countries: over 
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9,500 units, equal to 1/3 approx. on the total 
number1.  
Suicide in prison 
Althought Italy is ranked 64 in the list of 
countries where suicide is practiced2, in 2017 
over 3000 people died by suicide (men 77,9 
%, 45 > years, mostly with low level of 
instruction)3.  
Even if, compared to 1995, the suicide rate 
has decreased by 14%, it is important to 
                                                           
1 It is very important to consider all the immigrant arriving in 
Italy (legally or illegally), most of them, in desperate condition. 
Just to make an example, immigrants from Yemen, Tunisia, 
Algeria, Libya and etc.  
2 Who, “suicide rates per 100.000 by country, year and sex”, 
World Health Organization, 2011. 
3 In 2018 the population (regularly registred) in Italy counts 
59.788,104 people. 
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consider all cases of unregistrated suicide and 
therefore masked for religious and 
moral/honor reasons1.  
For what concerning the prisons, between 
1960 and 1969, compared to an average 
attendance of 32.754 units, there were 100 
suicides and 302 suicide attempts (rate of 
3.01% and 9.24% on 10.000 units), between 
2000 and 2009, with an average of 53.988 
prisoners, there were 558 suicides and 7.717 
suicide attempts (rate of 10.32% and 142.94% 
on 10,000 units).  
                                                           
1 In most western countries suicide is no longer considered a 
crime as it was in many European countries from the middle 
ages until at least the XIX century. For the Church, suicide on 
the other hand, represent a very serious sin, being the life 
unquestionably linked to the will of God.  
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In ten years (2000-2010) more than 1.707 
prisoners have died, almost a third of whom, 
by suicide (595).  
Between 2008 and 20171, the rate of suicides 
in prison increased by about 9%, with a peak 
on the foreign population1.  
                                                           
1 In 2011 about 66 detainees committed suicide (98% men) and 
more or less the range is the same in the two next years. Even if 
the suicide in prison is not very common (if compared to the total 
numbers of detainees) and the phenomenon has been thwarted 
with several circulars of the Ministry of Justice, unfortunately is 
not easily eradicable. The imprisonment punishment is absolutely 
necessary but weighted on the strict application of the 
penitentiary law, L.354/75. Currently, however, due to the lack of 
economic resources, due to overcrowding, and not least, due to 
the change in the current prison population, this punishment 
appears obsolete and not fully re-educational. See “IX Report on 
the conditions of detenction in Italy”, Igiea Lanza di Scalea, 
Gruppo Abele Ed.,Torin, Italy, 2012 and more the “X Report on 
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Speaking of suicide in prison leads to the 
consideration of several factors, including the 
presence of mental disorders, previous suicide 
attempts, the length of the period of 
imprisonment, the conditions of detention and, 
not least, the different nationality of the suicide 
prisoners. 
It is moreover understandable, like a large 
number of suicides today, to be explained by 
the degradation of detention conditions which, 
by abandoning the detainees in a state of 
decay, amplifies the conditions of vulnerability, 
enhancing the risk of suicide.  
Experiencing a punishment in total 
deprivation, violates the elementary rights of 
                                                                                                                                        
the conditions of detenction in Italy”, Igiea Lanza di Scalea, 
Gruppo Abele Ed. Torino, Italy, 2013. 
1 Prisons of XXI century, Igiea Lanza di Scalea, cit.  
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human being, annihilating the dignity of the 
prisoner and slowing down even any 
rehabilitative treatment1.  
Finally, the prison overcrowding, related to the 
decay of the structures, the lack of staff and 
the lack of resources in general, as well as a 
psychological motive identified in a stress 
resulting from working in inhumane conditions, 
helps to understand the crisis that the Italian 
punitive system is going through.  
Crisis made manifest in the increase of the 
phenomena of auto and direct hetero violence 
and above all, in the increase of cases of lively 
brutality2. 
                                                           
1 “X report on the conditions of detention in Italy”, Igiea Lanza 
di Scalea, cit. 
2 I refer to cases of judicial reporting related to assaults on 
prisoners by the prison police, but also vice versa (assaults by 
Sociologist, criminologistPhD student, facult Igiea Lanza di Scalea 
 
 
 انونجملة الشريعة والق 
347  
 
م2020  فرباير -هـ 1441 مجادي اآلخر( 35العدد )  
 
Final considerations and suggestions 
In the face of what has been shown in the 
previous pages, needs of national importance 
emerge in order not to fail in the punitive 
perspective. It is not a problem at all for me to 
recognize that the punitive system based on 
imprisonment is collapsyng. Idealistically 
speaking, from a “Christian Charity” and 
mutual support philosophy as well according 
to Sharia (H. Qur’an, 9:60), to stabilize the 
situation we would need a very strong political 
and economic interventions to distribute 
                                                                                                                                        
prisoners of prison police staff), not least the numerous 
phenomena of self-harm, and, as seen before, the phenomenon 
of suicide itself, see “XIII report on the conditions of detention in 
Italy”, Igiea Lanza di Scalea, 2015, available online 
www.associazioneantigone.it 
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resourches among the “rich and the poor”. 
This ideal situation would sharply reduce the 
crime rate. Unfortunately, the current 
globalized system, the phenomenon of 
corruption and the greedy nature of men, as 
well as mafia crimes, pedophilia, and other 
crimes with a strong social impact, make the 
imprisonment necessary, as a real only 
alternative.    
Although the elements to be reviewed are 
different, at now Italian Govenment proposed 
various criminal reforms aimed at changing 
some legal institutions1, I will propose some 
suggestions for the improvement of the 
punitive system. 
Foreigners detainees  
 
                                                           
1 For example the strong reduction in the use of preventive 
detention, L. 16-4-2015, n. 47. 
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As I pointed out in my dossier “The 21st 
Century prison, not just Italians” (2012), the 
first basic necessity is related to the increase 
of cultural mediators, which are still not very 
widespread and, moreover, to the training of 
the penitentiary workers, partially unsuitable in 
the face of the change in the detained 
population. As we have seen, there is a strong 
increase in foreigners (35%), bearers of 
different values, languages and traditions. 
Fundamental rights are guaranteed by the PL 
(freedom of Religion, respect for cultural and 
food differences, etc.) but the staff working in 
prison is not prepared to interact satisfactorily 
with non-Italian prisoners due to a lack of 
multicultural knowledge.  
Many of these problems could be solved if the 
staff already working in prisons were more 
predisposed to an intercultural perspective: 
were able to speak (even only) elementary 
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level of different languages, knew the different 
traditions and culture, in order to empathize 
with foreigners, to grasp social and cultural 
needs creating a communicative bridge. The 
foreign prisoner, as well as the Italian 
prisoner, once out of the prison, if not in the 
right conditions, will return to commit crimes 
as before, giving rise to a vicious circle. 
 
Amendments to the criminal code 
 
Another fundamental point, according to my 
opinion, concerns the modification of the 
criminal law code and of criminal procedure 
once in order to limit the imprisonment 
punishment as much as possible and to 
strengthen other forms of sanctions1.  
                                                           
1 Sharia is contrary to the penalty of imprisonment considering 
this penalty against the human nature. If the criminal relapse, he 
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In this regard, I think that two fundamental 
reforms would be necessary, which I briefly 
note here: 
1. maximum extension of the alternative 
measures of detention (extension of the 
requirements necessary to access the 
probation system); 
2. maximum extension of the financial 
penalties and extension of the power of 
victims of a crime, making the decision 
exclusive.  
The Italian system already offers power to the 
victim of certain crimes considered to be of 
                                                                                                                                        
should be isolated until repentance. Even if in the current 
Sudanese criminal law act the penalty of imprisonment is very 
wild, the Court ordered to decrease this penalty as much as 
possible opting for fines and lashes. Only if the debtor does not 
pay, he will be jailet untill the creditor is satisfied. 
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minor social alarm: the victim in these “minor” 
cases (such for example simple injuries) can 
opt for various options, including forgiving and 
renouncing both the criminal action and the 
financial compensation, can demand both 
(sentence of conviction and financial 
compensation), can be satisfied with the 
criminal sentence and do not demand financial 
compensation, finally can ask only for financial 
compensation.  
As Sharia Law rule for qisas crimes, the 
choice of the victim should be exclusive even 
in Italy, if the victim (heirs) opts for financial 
compensation (diya), should renounce the 
prosecution and viceversa.  
From my point of view, being the prisons 
populated by subjects that as we have seen, 
are mostly of low social level, sometimes 
prisons it’selves can, despite the problems 
listed, become a comfortable life option and 
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therefore lose the power deriving from the 
deterrent effect of punishment in itself.  
Criminological science offers an approach to 
the economic analysis of criminal actions, 
analyzing the mental process related to 
criminals who, for example, mentally organize 
the “costs and benefits” of an apartment theft. 
According to this approach, the criminal 
behavior become a rational decision.  
Gary Backer, Nobel Prize for economic (1968), 
according to the Paradigm of the rational 
choice1, identifies the factor that determine the 
choice of the criminal behavior such as: 
1. Possibility of being discovered and 
punished; 
2. Severity of sanctions; 
                                                           
1 In virtue of this theory, every human action and even the 
criminal once is a rational choice, see “Delinquency and drift”, D. 
Matza, New York, John Wiley and Sons, 1964.  
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3. Income from others activities (legal and not 
legal); 
4. Personal inclination; 
5. Environmental circumstances.  
Considering that the criminality in Italy is 
mostly against property or drug-dealing 
activities, it could happen that, in the 
economic calculation of costs and benefits, 
the cost of being caught and punished with 
imprisonment does not produce plus the effect 
desired by the legislator.  
Our thief therefore, acting for an “economic” 
purpose, could make a calculation of the 
benefits deriving from the sale of the stolen 
goods and may not be deterred by a prison 
sentence which, in the most hopeless 
hypotheses, can become a “comfortable place 
to stay” at the expense of the State and its 
citizens. 
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The cost-benefit calculation could lead our 
criminal to no longer think of prison as a 
dangerous sanction and therefore, can easily 
decide to risk committing the crime (eg the 
theft in the apartment).  
So until now we have outlined the following 
problems:  
1. lack of deterrence in the philosophy of 
penalty; 
2. strong overcrowding of prisons; 
3. lack of resources to realise the verbatim 
apply of L. 354/75. 
This situation could generates a vicious circle, 
in my opinion, legally resolvable with some 
procedural changes. If in the case of the theft 
in the apartment1, the penalty could be chosen 
                                                           
1 In Italy, the theft in an apartment that was previously 
considered an aggravating circumstance of simple theft, at now 
become an autonomous offense, newly introduced (ex Article 624 
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by the victim who can decide whether to send 
the thief to prison or to get directly a financial 
penalty, which compensates all the 
economical objective damages but above all 
the outcoming emotional stress (a theft in the 
apartment is a profound violation of the 
intimate sphere of the person that can create 
serious mental demages), surely the deterrent 
effect would be strengthened1.  
                                                                                                                                        
bis of the Criminal Code ex L. 128/2001) and is prosecutable by 
office. Being the crime ex art. 624 bis numbered among the 
crimes of greater social alarm, the victim of the crime has limited 
decision-making powers. 
1 At now according to the Italian lagislation, in mostly cases, if a 
condemned (in civil proceedings) to economic compensation is 
totally devoid of resources, the law does not rule the 
imprisonment punishment and the guilty remains debtor until the 
sum of money is paid to the creditor. For example, let us report 
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This choice given to the victim would also 
oppose the phenomenon of reduction of 
                                                                                                                                        
the case of X who is bitten by a dog belonging to Y, X gets a 
compensation sentence for damages amounting to 2.000 $: 
unfortunately Y is is totally devoid of resources, X remains 
creditor and X debtor but no additional punishment weighs on the 
owner of the dog. It will be the victim’s responsibility to act so 
that the compensation sentence does not go into prescription (10 
years) and the victim should always check the future economic 
resources of Y. Only if Y will have any economic income, X will 
be able to rely on his economic resources. This also implies a 
loss of deterrence because, having no money guarantees a 
certain immunity from pecuniary sanctions. For this reason, the 
whole system in general should be finely retested, especially 
when criminal matters embrace elements of civil law. At now, in 
Italy, after Dir. 200480/CE of 29/4/2004 in case of violent 
crimes, if the murders can not efford the expences, the 
compensation obligation lies with the State. 
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punishment by virtue of which, often the 
criminal is not jailed for a single infraction or, 
with good lawyers, he manages to come out 
totally free in a short time.  
This juridical idea comes from my study from 
the Islamic Sharia criminal law (although only 
related to the qisas crimes), in which the 
victim, taking the example of the the 
(intentional) blood-crimes, will decide 
exclusively on the basis of the following 
options: 
1) retaliation in kind; 
2) economic compensation; 
3) forgiveness. 
Considering that the current Italian criminal 
system does not contemplate the punitive 
model concerning qisas “an eye for an eye”, 
and in the case of simple injuries often, the 
victim decides to accept financial 
compensation (through a civil transaction), 
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while in the case of others “major crimes”, the 
foreseen penalty in mostly cases is 
imprisonment (and more financial 
compensation), the Italian law could absorb 
from Islamic Sharia the model of “exclusivity” 
of the victim’s/ inheritance choice 
(condamnation/ financial compensation and/or 
pardon) even for some of those crimes 
currently prosecuted by the office1.  
                                                           
1 As I have already mentioned above, the italian system also 
offers a certain power to the victim of some “minors crimes”. The 
legislator has divided the crimes into two categories 
(“prosecutable offenses by office” and “offences that can be 
prosecuted if the victim requests it”). With the approval of the 
legislative decree n.102 / 2017 the list of crimes that can be 
prosecuted if the victim requires it has been extended, including 
crimes against the person and crimes against the property whose 
punishment does not exceed 4 years of imprisonment. The 
reform enlarges the power of the victim for those crimes that 
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Probably, the system would be lightened by 
the excessive load of criminal trials that crowd 
the courts, the prisons would be less crowded, 
and consequently, the prisoners could actually 
be “re-educated” according to the principles 
deriving from Law 354/75. I am talking about 
intentional crimes, committed in full mental 
faculty, I exclude from the above suggested 
the heinous crimes, intentional aggravated 
homicide, mafia crimes, terrorism crimes, sex 
offenders crimes (especially pedophiles) and 
all those people punished for showing a 
                                                                                                                                        
offend the private value of the person, first. The philosophy 
behind wants to strengthen the private interests of the victim by 
placing it at the center of the criminal situation and by repaying 
the evil through the power to decide what punishment (economic 
civil transaction and/or criminal sentence of imprisonment) give 
to the offender (or if forgive it). 
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reiterate relapse who should, according to my 
opinion, expiate the all sentence in prison, 
given to the great danger for the society itself.1 
Last but not least, victims of crimes could find 
a greater sense of justice and feel totally 
                                                           
1 Unfortunately, there are cases of criminals who, once accrued 
the legal time to access the “premium measures” (the 
permission to go out from the prison for visiting the family or for 
social- cultural interest or in half freedom, the possibility to 
work in art. 21 LP out of the prison, et similia), have committed 
other heinous crimes in a handful of some hours of freedom. I 
report, just to make an example, the case of Angelo Izzo, author 
with others of the “Circeo massacre” in 1975. He remained in 
prison till 2004 and once out in the measure of half freedom due 
to “good behavior”, he immiadiately returned to kill two more 
women. Given the very serious situation, Izzo has been put in 
isolation (night and day) for 3 years and at now he is still in 
prison (life imprisonment).  
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satisfied in having total esclusive decision-
making regarding certain crimes and, above 
all, the exclusivity of the decision would make 
the system significantly faster at the 
procedural level. So that, in case of 
impossibility to pay for lack of financial 
resources, the debtor can be jailed in custody 
with the obligation of work until he reaches the 
amount in order to compensate the creditor.  
Alternately or in parallel, by increasing the 
requisites of access to probation system, 
criminals could benefit from a rehabilitation 
treatment outside the prison aimed at 
obtaining a moral but also social repentance, 
achieved through practical supports and 
useful elements for the social reintegration, 
once released.  
 
 
